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free downloadIntroduction The order, signed by National Labor Relations

Board (NLRB) Administrator Peter C. Schaumber on July 5, 2017, and
released last week, instructs NLRB regional directors to serve requests for
injunctive relief on businesses represented by the newly formed union at

work on or before July 25, 2017. Schaumber’s order came shortly after the
Trump Administration announced plans to eliminate the Obama-era rule.
“Like most agency officials, I am closely following the changes in the law
and the litigation addressing them, and I think that the decision of Judge

Scola to order the NLRB to issue the final rule is the correct one,” he said.
“I think the Board has a duty to do its job to protect the rights of all

workers to form unions and bargain collectively.” In seeking a stay, the
Trump Administration’s Justice Department challenged the board’s July

2016 final rule, arguing that the rule “directly and materially conflicts with
the board’s statutory mandate and infringes on the NLRB’s authority to

regulate by setting aside congressional restrictions on the exercise of its
discretion.” The NLRB’s rule, which takes effect this Sunday, stops

employers from withholding payment to unauthorized unions, including
workers who have already paid for the required union certification card, as
well as those who don’t have the cards. The rule also stops employers from
refusing to bargain with authorized unions and from delaying or refusing to
bargain until an employer has received notification that the union has been
certified as the employees’ bargaining representative. In its 2017 National

Labor Relations Board fact sheet, the Department of Justice expressed
concern that the rule “requires an employer to engage in communications
with an individual who has not been shown to possess authority to bind the
union, despite the fact that the union has not yet obtained certification.” It
argued that such communications are “predetermined” and “indefinite and

could be asserted in almost any situation, from the initial stages of a
union’s organizing effort to the mid-course stages of bargaining.” In
dissent, Administrative Law Judge Colleen A. Tisdale’s July 26, 2016,

opinion found that the NLRB’s interpretation of “representational
authority” in its rule had enough support in the law “that it is entitled to
deference under the familiar standard set forth in Chevron U.S.A. Inc. v.

Natural Resources Defense Council, Inc., 467 U.S. 837, 842 (1984).” It also
noted that the board had in fact received more than 100,000 public

comments on the rule, and that unlike other employer rules, it was not
required to make an “independent economic judgment.” “While the

petitioner had the opportunity to comment on it, the board did not address
the two propositions of law set forth in the dissent,” said the Justice

Department. The Justice Department filed its petition for review in the
Second Circuit Court of Appeals on July 26, and at the time of this release,
it was unclear when the court would rule. The Obama-era rule would have
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made union certification easier for workers to obtain.
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